Reporter Privilege: Shield or Sword?
Applying a Modified Breach of
Contract Standard When a
Newsperson "Burns" a
Confidential Source
Jens B. Koepke*
INTRODUCTION
Journalists have continually piled the courts to grant them
a constitutional right to keep confidential sources secret.’ They
contend that if they are forced to reveal the identity of their con
fidential sources or provide unpublished notes, other sources will
be "measurably deterred from fbrnisbing publishable informa
lion,"2 Without this information, journalists argue, important
stories will not be written, causing a "dulling effect" in the First
Amendment "principle that debate on public issues should be
unihibited, robust, and wide-open."3 This confidentiality pledge
is so inviolable that journalists have even been willing to go to
jail to protect it.4
* BA. Texas A & M UnIversity 1987, UCLA. School of Law Class of 1990.
The author would like to thank Professor Dan Lowenst&m for his helpful suggestions.
This Comment is dedIcated to all newspersons and news organizations who take on
controversial issues in the face of powerfUl economic opposition or serious litigation
risks.
1. Sea, e.g., Branzburg v. Hayes, 408 U.S. 665 1972.
2. Id. at 680.
3. New York Times Co. v. Sullivan, 376 US. 254, 270 1964.
4. In re Farber, 78 NJ. 259, 394 A.2d 330, cert. denied, 439 U.S. 997 1978:
New York flmes investigative reporter Myron Farber wrote a series of articles claim
ing that an unidentified "Doctor X" had caused the death of several patients by
poisoning. This led to the indictment and eventual prosecution of Dr. Jascalevicli for
murder. In response to the defendant’s request, the trial court demanded the disclo
sure of Farber’s sources and the production of his interview notes and other informa
tion for in camera inspection. Relying on the First Amendment, Farber refused to
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Until now, courts have only been willing to grant journal
ists a qualified privilege, achieved by balancing the freedom of
the press against the obligation of every citizen to provide rele
vant testimony.5 However in. recent years, the highly publicized
and controversial revelations of CIA. Director William Casey
and Lieutenant Colonel Oliver North as confidential sources
highlight the emerging phenomenon of reporters brealdng faith
with theft sources.6
During the. Iran-contra hearings, North testified that
"leaks" had led to the publication of infonnation about the in
terception of an Egyptian plane carrying the suspected hijackers
of the Achilk Laura North claimed that the leaks "very seri
ously compromised our intelligence activities."7 Thereafter,
Newsweek revealed that "the Colonel did not mention that de
tails of the interception, first published in a Newsweek cover
story, were leaked by none other than North himselL"5
Investigative reporter Bob Woodward’s book, Veil, revealed
that the now-deceased Casey was one of the "senior adininistra
lion officials" often quoted by Woodward in exclusive Washing
ton Post stories about controversial intelligence operations.9
Woodward maintained that Casey’s death relieved him of the
comply wiih the subpoenas. After Justices White and Marshall had denied stays, Far
ber wasjailed for civil contempt and the Times heavily ned. Farber spent 40 days in
jail until Jascalevich’s acquittal made the disclosures moot.
5. Bnznzbrug, 408 U.S. at 710 Powell, 3., concurring. See also Koepke, The
Legal Status of.Reporte.r Privilege in Texas, 3 S.W. Mass. COMM.!. 33, 3543 1987.
6. Langley ft Levine, Broken Promises, Colum. Journalism Rev., July/Aug.
1988, at 21 thereinafter Langley & Levine]. "Floyd Abram a prominent First
Amendment lawyer, believes that, if this trend has not been widely recognized, this is
because news organizations are reluctant to let the rest of the journalistic community
know that they are breaking their promises. 4Ther&s a lot of fibbing on this,’ Abrams
says." Id. at 21. See also oberdorfer, Is ‘Burning a Source’ a Breach of Contract?,
Ngr’x. Li., Aug. 1, 1988, at 8, coL I jjiereinafter Oberdorfer]. "jT]he Washington
Post broke the Rev. Jesse Jackson’s confidence four years ago when, after a not-forattribution breakfast meeting between the candidate and two reporters, one from the
Post, the paper reported that Jackson had privately referred to Jews as ‘Hymies’ and
to New York as ‘Hymietown." Id.
7. Langley & Levine, .supra note 6, at 21.
8. Id. See also TIME, Breaking a Confidence, Aug. 3, 1987, at 61, col 1. "‘When
a guy lies on national television, at that point you have to reassess the rules,’ said
Newsweek’s media writer Jonathan Alter. ‘Given these unusual circumstances, we felt
an obligation to point out to our readers that North himself was a frequent source of
Administration leaks,’ said Editor-in-Chief Richard Smith, who decided to run the
story over objections from the magazines’s Washington bureau." leL
9. Langley & Levine, supra note 6, at 21.
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obligation of confidentiality. "Agreements of confidentiality
cannot extend to or from the grave," he said.’ "Death is the
final release from the agreement."
This growing trend of journalists’ vohzntary disclosure of
the identity of their sources’2 sparks the question analyzed in
this Comment. Should confidentialitSr agreements between
newsmen and their sources be governed by traditional breach of
contract law or should the "chilling effect" caused by the threat
of enormous liability require sources to meet a heightened First
Amendment standard?
Part I of this Comment briefly examines why reporters re
veal their sources and dvscribes two cases where the source filed
a breach of contract claim because of such disclosure. Part II
discusses analogous confidentiality contract situations and the
effect of First Amendment considerations on their enforceability.
Part Ill explores the development of the emerging breach of
confidence tort and its applicability to the reporter/source rela
tionship. Finally, Part IV proposes that a modified breach of
10. .iL
11. Id. at 22. See also DeRoburt v. Gannett Co., 507 F. Supp. 880 1. Haw.
1981, where a district judge in a public-figure libel suit ruled that since the journalist
refused to reveal the identity of his confidential sources, thejudge would instruct the
jury to presume thejoumalist had no sources. This presumption would vanish if the
sourc&s identity were disclosed within a reasonable time before trial. But in a recent
ruling shortly before this lang-awaited trial, the judge assented to allowing the jour
nalist to identify one of his confidential sources following the sources recent death.
"My source is dead," the journalist explained in an affidavit. "He can no longer be
harmed and the reason for requesting his confidentiality thus no longer exists. I be
lieve and trust his family will suffer no harm as a result of this disclosure." Catterall,
Writer May Identijj’ Recently Deceased Source, Nat’l Li., Sept 23, 1985, at 8, cot 1.
12. A. variation on these breaches of confidentiality pledges is a reporter’s narrow
ing of who the sources are not. A surprising example of this occurred when the New
York Times all but identified one of its secret sources early in the presidential cam
paign. After the Times reported that Senator Joseph Biden had plagiarized a long
passage from British Labour Party leader Neil Icinnock in a speech at art Iowa candi
date’s debate, a controversy arose as to who furnished the Thnes with the information.
Several news organizations pointed fingers at Richard Gephardt’s campaign until the
Times reported that the Gephardt campaign "did not plant any Eldest story." Lang
ley Sc Levine, .cupra note 6, at 22. By eliminating Gephardt’s campaign, the Times
practically ensured the reluctant admission by the Dukalds campaign manager that he
had been the source. Id.
"‘I can’t imagine That ten yeats ago The New York Times would have narrowed
the field of its sources,’ said Harry Johnston, general counsel for Tim; Inc.’s maga
zine group. ‘This kind of action is symptomatic of the times, when reporters-and
editors particularly-are less enamored of confidential sources.’" Id.
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contract standard should apply in these cases. Under this pro
posal, confidential sources would have to prove the existence of a
precise contract by clear and convincing evidence, and would
have to show that the news organization acted with malice to get
punitive or emotional distress damages. In addition, this pro
posed standard would be subject to an exception for a disclosure
in the public interest.
I.

BREACH OF CowrBAcr CL,uMs BROUGHT BY A
CONFIDENTIAL Sotmcs

Reporters today face increasing pressure, both from within
their news organizations and from judicial compulsion, to reveal
their sources. In libel suits, where journalists face the greatest
pressure to identify confidential sources, judges have become in
creasingly willing to threaten tight-lipped reporters with sub
stantial monetary judgments and an assortment of creative
sanctions to coerce a source identification.
The harshest penalty imposed is a default judgment against
the press defendant. In Georgia Communkations Gorp. v.
Home,’3 for example, a Georgia appellate court upheld the finposition of a default judgment against a radio announcer who
refused to identify his source.’4
Judges also have forced journalists to reveal theft sources
where the plaintiff seeking libel redress is a public figure. In
Miller v. Transamerican Press,’5 the court ruled that since the
plaintiff had to satisfy the heavy burden of proving actual mal
ice,16 he should be allowed access to the confidential sources
used in the allegedly libelous story.’7
Another sanction available to courts when a news organiza
tion refuses to divulge sources is to instruct the jury that it
should assume that no source exists. This bars the defendant
13. 164 Ga. App. 227, 294 S.E.2d 725 1982.
14. Id. at 228, 294 S.E.2d at 726. In affinning the default judgment the court
rejected the announcer’s contention that the court’s action was excessive punishment
for what amounted to a good-faith attempt to exercise a claim of constitutional right.

Id.
15. 621 F.2d 721 5th Cr. 1980, ccii. denied, 450 U.S. 1041 1981.
16. New York Times Co. v. Sullivan, 376 U.S. 254, 279-80 1964.
17. MIlk,, 621 F.2d at 726-27. See also DeRoburt v. Gannett Co., 507 F. Supp.
880, 886 ID. Haw. 1981; Dalitz v. Penthouse Int’l, Ltd., 168 Cal. App. 3d 468, 477,
214 Cal. Rptr. 254, 260 1985.
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from using information from this confidential source to prove
that the publishedstory was true. InLaxalt v. McClatchy,’8 for
example, a federal judge ruled that although MeClatchy would
not be compelled to identify its sources, it could not use these
sources to defend against Laxalt’s libel action without waiving
the privilege.19
Reporters also feel new pressure to identify sources from
inside their organizations. "The risk of losing a costly lawsuit
through the imposition of such sanctions has made news organi
zations increasingly likely to insist that their reporters identify
confidential sources in legal proceedings."2
Many news organizations now require that reporters reveal
their sources to their editors, a policy once shunned by investiga
tive reporters.21 Several organizations have specified that a con
fidentiality commitment can flow only from the organization,
not from an individual reporter?2
This industry policy change arose in large part because of
the 1981 Janet Cooke affair, when the Washington Post returned
a Pulitzer Prize after learning that Cooke bad fabricated her
award-winning story about "Jimmy," an eight-year-old heroin
addict. The American Society ofNewspaper Editors found that,
following the Janet Cooke fiasco, reporters generally were re
quired to share the identity of theft sources with their editors.23
In addition, some libel insurers insist that the identity of
reporters’ sources be revealed to top business executives in the
news organization. Mutual Insurance Company, a leading libel
insurance carrier, will only provide insurance if the publisher
knows the identity of all the sources?4
18. 622 P. Supp. 737 11 Nes’. 1985.
19. Lazalt v. McCfatchy, 116 F.LD. 438, 452 1. Nev. 1987. Therefore the
court found that if the newspapers based their defense on the reliability of their confi
dential sources, the reporter privilege would be waived and the source’s reliability and
credibility subject to cross examination. Id. See also DeRoburt, 507 F. Supp. at 887.
When newsperson refuses to identil confidential source, jury can presume no source
exists; this presumption lifted if identity is revealed before trial.
20, Langley & Levine, supra note 6, at 23.
21. Interestingly, one of the reporter plaiatifi in .Rranzburg, Earl Caidwell, had
even rerused under judicial order to identifr his confidential Black Panther sources to
his New York Times editor. Branzburg v. Hayes, 408 U.S. 665, 675 1972.
22. Langley & Levine, supra note 6, at 22.
23. Id.
24. Id.
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Finally, some reporters break theft confidentiality pledges
because of a perceived professional obligation that disclosing the
identity of the source will set the record straight, as did News
week in revealing North as a confidential source.
A.

Cohen v. Cowles Media Co.
It was precisely such altruistic professional motives that in
1982 prompted editors at the Minneapolis Star Tribune and the
St. Paul Pioneer Press & Dispatch to override theft reporters’
promises of confidentiality and identify their sources in a frontpage story. Dan Cohen, a Republican Party activist and public
relations director of one of Minneapolis-St. Paul’s most promi
nent advertising agencies, approached four local political report
ers just six days before the 1982 gubernatorial election with a
juicy story: Marlene Johnson, the Democratic candidate for
Lieutenant Governor, had been convicted of shoplifting $6
worth of sewing supplies from Sears twelve years earlier?5 Co
hen, however, hinged his provision of the information on the re
porters’ promises of confidentiality.
The reporters’ respective editors decided that Cohen’s close
ties with Johnson’s opponent, Republican candidate Wheelock
Whitney, made his identity important to readers.26 In fact, Tim
MeGuire, managing editor of the Star ‘Tribune, testified that
although the Whitney campaign denied any involvement, Cohen
was working for the campaign and planned to bill for his time.27
Cohen was outraged by the front-page disclosure and sued
25. Newspapers Lose Confidentiality Suit, CM. Daily t. Bull., July 22, 1988, at 1,
cal. 2 [hereinafterNewspapersLose]. The 1970 shoplifting charge against Johnson was
vacated in 1971 with no sentence. Ii at ccl. 4.
26. The Associated Press and WCCO-TV, the other two news organizations privy
to the intbrmation, reported the allegations without naming Cohen. .1d The Star
TrThune’s reporter, Lad Sturdevant, exercised her right under The Newspaper
Guild’s contract with the newspaper and refused to permit her byline to appear with
the article. "I did not want my name associated with the breaking of a promise to a
source," she testified. OberdorfŁr, supra note 6. at col. 3.
Over the next few days, the Star Tribune also published a column and an editorial
cartoon denouncing Cohen. Columnist Jim Kiobuehar decried Cohen as a "sleazy"
player and cartoonist Steve Sack drew Cohen trick-or-treating at Democratic guberna
todal candidate Rudy Perpich’s headquarters dressed as a trash can labeled "Last
minute campaign smears." Zuckerman, Breaking the Code of Confidentiality, txrm,
Aug. 1 1988, at 61 [hereinafter Zuckerman].
27. Oberdorfer, supra note 6, at col. 2. Another factor that news executives at
both papers considered in ordering disclosure was that other reporters had verified
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the newspapers for breach of contract and misrepresentation.
The court denied the newspapers’ summary judgment motion,
adopting Cohen’s claim that the First Amendment does not give
a news organization the right to breach a contract:
Wbile this Court has long been committed to the proposition that
newspapers should not be inhibited or impeded from printing the
truth, this Court will not adopt the premise that the First Amend
ment should operate to excuse news organizations from the conse
quences of a decision to publish when that decision involves the
breach of a valid contract or of the general tort laws., This Court
can perceive no constitutional dimension in the case at bar. This is
not a case about free speech, rather it is one about contracts and
misrepresentation.25
In the first jury verdict of its kind, a six-person jury on July
. -

22, 1988, awarded Cohen a $700,000 judgment? The defend
ants filed a motion for judgment notwithstanding the verdict
which the judge denied. The defendants argued: "Within the
context of the news and editorial process, the bare common-law
theo4es of contract and misrepresentation simply have no place.
Mechanical application of those theories impermissibly con
strains what should be the ‘uninhibited, robust and wide-open’
dissemination of trutlifiul and newsworthy information to the
public."30
The newspapers contended that the relationship between re
porter and source is extra-contractual; it is more than a contract
in that it involves constitutionally-protected editorial decisions
and less than a contract in that it is a sensitive interpersonal
relationship, similar to a romantic couple, and thus not subject
that Cohen was the source. Denniston, A Right to Expose Sources?, Wash. Journalism
Rev., Nov. 1988, at 18 [hereinafter Dermistoni.
28. Cohen v. Cowles Media Co., 14 Med. L. Rptr. 1460, 1464 CD. Minn. 1987’
order denying summary judgment.
29. The Hennepin County jury, in a 5-1 verdict, awarded Cohen $200,000 in ac
tual damages and $250,000 from each newspaper in punitive damages. Newspapers
Lose, supra note 25, at cal. 2.
Ironically, shortly berore the verdict was read, the Star Tribune faced the threat
ala new breach of contract suit The paper’s Sunday magazine was scheduled to run
freelance writer Martha Thomas’ article about the inside story of a rape trial. Thomas
had interviewed the defense lawyer on condition of anonymity, but Star Tribune edi
tors insisted that because the trial was open to the public, it was fair to identify the
lawyer. Subsequently, the newspaper pulled all 625,000 copies ofits Sunday magazine
rather than risk litigation. Zuckerman, supra note 26, at cal. 3.
30. Cohen v. Cowles Media Co., No. 798806, at 1-2 Sup. Ct. Minn. Aug. 19,
1988 defendants’ motion for judgment notwithstanding the verdict.
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to regulation.3’
Allowing sources to bring breach of contract actions, said
the newspaper, invites
the potential for inventive plaintiffs’ attorneys to play havłc with
the news process in ways which have nothing to do with the falsity
or defamatory content of the information published. Because of the
uncertainties of anticipating what a jury will do years in the future,
such situations may cause journalists to "steer wide of the unlawfiul
zone," cautiously restricting the flow of information to the public.32
Instead of a contractual remedy, the defendants suggested
that professional disincentives would serve as an adequate deter
rent to egregious disclosures.
Star Tribune does not mean to suggest that failures to honor pledges
of confidentiality would or should go undeterred absent a contrac
tual remedy. Reporters, editors, and newspapers that violate such
pledges except and somethnes even in the most extraordinary air
cwnstances will face severe criticism from fellow professionals and

skepticisni and loss of credibility and trust from potential or existing
sources. For those who make a career ofjournalism, these are real
disincentives. Yet in the profession the highest demands of dedica
tion is to fully inform the public, which sometimes, as in this case,
cries out for the entire story to be told. The state and federal consti
tutions demand that the press be permitted to make that profes
sional choice, and to pay the professional price, without interference
by government bodies, including the courts.33
31. Id. at 3-4.

The relationship between reporter and source is extra-contractual--both
more and less than the elements of contract law submitted to thejury. Ide
ally, a pledge of confidentiality to a source should be neither sought nor
granted lightly, for it can encourage irresponsibility and can deprive the
news-consuming public of significant, truthibi information. Yet the discrim
inating use of confidential sources can be an important, even necessary tool
for the press to acquire other significant, truthtkil information. The use of
confidential sources requiresjournalists tomake these trade-offs in what they
perceive to be the interests of their readers.
To reduce that relationship
to a mere contract demeans it and, since a mere contract presumably is abro
gated if and when a court for any reason orders disclosure, scarcely encour
ages sources to come forward.
In another sense, however, a journalist’s pledge of confidentiality to a
source must be considered less than a contract. As in other sensitive inter
personal relationships which Minnesota expressly excludes from regulation
by the courts, the journalist-source relationship would be distorted and ex
ploited under a judicial microscope. Id.
32. Id. at 5-6. Defendants also contended that applying breach of contract Jaw
would allow a confidential source who discovered his name was going to be used to
enjoin disclosure by obtaining a court order compelling specific performance of the
confidentiality contract-a constitutionally impermissible prior restraint- Id.
33. Id. at 10-li.
-

-
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Judge Knoll, in denying the motion, found the argument
that professional disincentives provide sufficient deterrent
against journalistic excesses "rings not only unrealistic but
disingenuous."34
He disputed the characterization of the relationship as
"sensitive" and "interpersoMi" and not subject to laws gov
erning commercial relationships; he decried the "strained meta
phors" to family and romantic relationships.35 "This Court is
not persuaded that the relationship between reporter and source
is anything other than commercial. The advertising war cur
rently being waged by one Defendant in this case against the
other is ample evidence of the profit motive underlying their
operations."36
As to the argument that, in the hands of clever plaintiffs’
attorneys, juzy interpretations of the terms of an alleged confi
dentiality contract could play havoc with newsgathering, the
court said: "This analysis fails to recognize the voluntary nature
of contractual relationships generally. More specifically, it ig
nores the plain fact that any restrictions reporters may place
upon themselves with regard to source anonymity are under
taken voluntarily and in exchange for the valuable consideration
of ‘getting the scoop.’
Finally, the court found that applying contract law did not
have a chilling effect on First Amendment freedoms:
[Xlt is the Court’s view that to deny an injured Plaintift’recovery for
demonstrated harm done to him by the breach of an otherwise valid
contract would be to deprive that citizen of the protection of the law
without any countervailing benefit to the legitimate interest of the
public in being informed. Rather than chili freedom of expression,
such a result would "encourage conduct by news media that grossly
offends ordinary men."38

On September 5, 1989, Judge Knoll’s decision was affirmed
in part and reversed in part by the Minnesota Court of Ap
peals.39 The appellate court held that Cohen’s breach of con34. Cohenv. Cowies Media Co., 15 Med. L. Rptr. 2288 Sup. Ct. Minn. Nov. 19,
1988 order denying judgment notwithstanding the verdict or new trial.
35. Id. at 2290.
36. Id.
37. Id.
38. Id. at 2291 citation omitted.
39. Cohen p. Cowles Media Cc., 445 N.W.2d 248 Mien. App. 1989.
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tract claim was in no way limited by the First Amendment, but
then reversed the trial court’s award of punitive damages based
on a misrepresentation claim.40 In affirming the basic constitu
tional propriety of the breach of contract action, the court first
found no state action sufficient to implicate the First Amend
ment: "[W]e conclude that the application of neutral contract
principles to a private party’s agreement to suppress speech is
not state action, and does not require first amendment
scrutiny."4’
Addressing this holding’s potential conflict with constitu
tional defamation law, the court distinguished the heightened ac
tual malice standard under Sullivan: "Defamation law
inherently limits the content of speech.
Contract law is, we
believe, fundamentally different. The rules of contract law do
An award of contract
not sanction any particular speech..
damages, therefore, does not sanction the words or conduct
themselves, but rather the failure to honor a promise."42
The court found that the government’s interest in protect
ing the expectations of contract parties overrode the incidental
burdens on the newspaper’s First Amendment interests: "We
find no reason to provide less protection to the reasonable expec
tations of a newspaper informant than we would to any other
party to whom the newspaper makes a promise."43 The dissent
countered: "We are not dealing with a regular contract claim.
Rather, respondent asks the court to enforce an agreement not
to publish-a pledge not to exercise press freedom.... Neither
the promise nor the claim are neutral to the first amendment.
Rather, both inescapably implicate freedom of the press."
...

.

40. Id. at 252.
41. Id. at 256.
42. Id. at 255-56. This distinction between First Amendment precedents de
mands closer evaluation. In fact, there is no appreciable diftbrence between the dam
age done to freedom of the press by the threat of a large defamation award and the
spectre of a judgment in a confidential source’s breach of contract claim. In the defa
mation case, the plaintiff alleges publication of a damaging falsehood, while in the
contract action, the plaintiftcomplains of the printing of a damaging truth. However,
in both cases, the plaintiffs’ essential complaint goes to the newpaper’s decision to
print a particular statement. Why should a defamation plaintiff face a heightened
standard of proof, while a contract plaintiff admitting truthful dissemination of infor
mation need satisy only a minimum standard?
43. Id. at 257.
44. Id. at 263 Crippen, I., dissenting.
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Finally, the court found that* the newspapers had waived
theft Bust Amendment rights when they promised Cohen not to
reveal his name.45 The dissent responded that the circumstances
in this case did not constitute the "clear and compelling" situa
tion required for a waiver of this basic constitutional right.46 In
addition, the dissent found that the newspapers’ First Amend
ment rights were implicated because the threat of substantial
monetary awards chills the papers’ speech, seriously intrudes on
the editorial process, and radically skews the balance of
interests.47
The dissent did agree, however, with the court’s ruling that
the punitive damages awarded on the misrepresentation claim
could not stand because the reporters made no misrepresenta
tions to Cohen and intended to perform the contract.48
On October 31, 1989, the Minnesota Supreme Court
granted review of the appellate court decision, but oral argument
has not been set.
B. Fries v. National Broadcasting Co.
A similar claim was brought by a policeman in a 1984 Cali
fornia case, Fries v. National Broadcasting Co.49 A San Jose po
lice officer, Joseph Fries, alleged that he gave KRON-TY
reporter Mary Civello information about dissension in the police
department on. the express condition that he remain anony
mous.5 Civello, however, contended that the agreement pre
cluded her from using Fries’ name on the air, but permitted her
to use his name in newsgathering.51 While the broadcast never
mentioned Fries, Civello used his name to gain entry into a
45. Id at 258.
46. Id. at 267 Crippen, S., dissenting.
47. Id. at 263 Crippen, S., dissenting.
48. Id. at 260.
49. No. 456687 Santa Clara Sup. Ct. Cal. 1984.
50. Carrizosa, Reporter ofTrfrilIn Suitfor Release ofSource’sflwne, Los Angeles
Daily 1., March 15, 1984, at 1, cal. 2 [hereinafter Carrizosa];
pitted several officers against Police Chief
rrhe] interdepartment conflict
Manny Ferguson and Assistant Chief Frank Vasquez. Ferguson had sus
pended Vasquez for three days without pay after it was discovered that Vas.
quez had allegedly harassed an ex-officer on the telephone. A number of
officers, including Fries, were unhappy with Ferguson’s handling of the inci
dent and felt Vasquez should be fired and the incident made public.
SI. Id.
- . .
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closed Police Officers Association meeting scheduled to discuss
the interdepartment conflict. It was this disclosure, Fries
claimed, that breached their contact, ruining his career and de
stroying old friendships.52
Civello’s attorney contended that the alleged disclosure has
First Amendment implications and any disclosure should be bal
anced against a reporter’s right to gather news. Fries’ attorney
responded that this was a simple breach of contract case arid
that sources are just as entitled to First Amendment considera
tions as are reporters.53
The court held that Fries’ complaint stated a valid breach
of contract claim, but required him to show that the reporter
acted with malice in order to recover damages.5’ The trial ended
in a hung jury and the case eventually settled before the second
trial began.55

IL Tim EFFECT OF FIRST AMENDMENT INrERESTS ON
ANALOGOUS CONFIDENTIALITY AGREEMENTS

Litigants who have breached confidentiality agreements in
other contexts also have asserted First Amendment protection
from being held liable for that breach.
CIA Secrecy Agreements and the Snepp Decision
The Central Intelligence Agency requires employees to sign
a secrecy agreement as a condition of employment. The agree
ment has two key covenants: 1 the employee will not reveal
classified information; and 2 the employee wifi not publish any
information obtained during the course of employment without
prior approval of the agency.56 In addition, employees typically
sign a secrecy oath promising not to reveal any information
when they leave the agency.
Although litigation over the enforceability of the CIA’s or

A.

52. Id. Once exposed, Fries lost the trust of his fellow officers and was forced to
resign three months later. He asked for $100,000 in compensatory damages and $1
million in punitive damages, Id. at 17, col. 1.
53. Id. at 17, cci 1.
54. Id. at 11, coTs. 1 & 3.
55. Langley & Levine, supra note 6, at 24.
56. Comment, Enforcing the CIA’s Secrecy Agreement Through Fostpublication
Civil Action.’ United States v. Snepp, 32 Stan. L. Rev. 409 1980.
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other agencies’57 secrecy agreements had been sparse, increased
public interest in the ‘60s and ‘70s in the workings of the agency
sparked several former CIA. employees to challenge the agree
Inents’ validity by intentionally breathing them.58
United States i’. Marclzetti59 presented the first major court
test of these agreements. The court held that the secrecy re
quirements and agency pre-publication review procedures were
not a constitutional abridgement of former agent Marchetti’s
First Amendment rights.60
However, the court cautioned: "We would decline enforce
ment [of the agreement]
to the extent that it purports to
prevent disclosure of unclassified information, for, to that extent,
the oath would be in contravention of his First Amendment
rights."6’
Marchetti came back on the scene three years later in Al
fredA. Knopf Inc. v. Colby,62 which further develope&the stan
.

.

.

57. "Other federal agencies, including the FBI and the Defense Intelligence
Agency, require agreements similar to the CLAYs." Id. at 409 n.2.
52. Id. at409.
59. 466 E2d 1309 4th Cir., cen. denied, 409 U.S. 1063 1972. The CIA had
obtained a temporary restraining order to prevent Marebetti from publishing an arif
cia in which he reports some of his experiences as an agent because the agency claimed
it contained classified material.
60. Id. at 1317. In addition, the court found that the CIA should promptly re
view any submission and should decide on its classifiability within 30 days. "Further
more, since First Amendment rights are involved, we think Marchetti would be
entitled to judicial review of any action by the CIA disapproving publication of the

material." Id.
61.Id.
62. 509 F.2d 1362 4th Cir., cert dented, 421 U.S. 992 1975. Marchetti had
written a book about his experiences as an agent and submitted it for CIA review
pursuant to Marchetit The CIA’s deletion of over 150 parts of the book caused
Marchetti and his publisher to bring suit challenging the agency’s classification pro
cess. Id. at 1365. See also MeGehee v. Casey, 718 E2d 1137 D.C. Cit. 1983, where
a former agent challenged the CIA’s "new" tripartite classification scheme of "Top
Secret," "Secret," and "Confidential" informatfon. The court upheld the application
of the classification categories:
holding that 1 when balanced against the first amendment interests in pub
lic disclosure of former agents’ writings, the CIA scheme of classifying and
censoring "secret" information is constitutional because a the government
has a substantial interest in assuring secrecy in the conduct of foreign intelli
gence operations, and b the criteria for what constitutes "secret" infunna
tion are neither overbroad, considering the governmental interest the scheme
protects, nor excessively vague, considering the particularity with which the
criteria offbr guidance to the censor; 2 in reviewing whether specified infor
mation reasonably could be expected to cause actual serious harm if di
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dard applicable to these secrecy agreements. The court held that
for the CIA to obtain the over 150 deletions it sought from
Marohetti’s book, the deleted parts must be found to be classified
and classifiable under the guidelines of the Executive Order63
governing the classification process."
The Supreme Court considered the issue in United States v.
Snepp,65 where the CIA used a different approach and instead
sought to enforce the prior review agreement through a postpub
lication civil suit for monetary recovery. Although the circuit
court had found that the book divuiged no classified inteffi
gence,66 the Court held that the CIA could, consistent with the
First Amendment, recover damages for breach of the prior re
view agreement. The Court found the agreement to be "a rea
sonable means for protecting" the "secrecy of information
important to our national security and the appearance of confi
dentiality so essential to the effective operation of our foreign
vulged, courts should accord deference to the CIA’s reasoned explanation of
its classification decision; and 3 in this case, the CIA properly classified the
censored portions of McGehee’s article.
Id. at 1140.
63. Exec. Order No. 11652, 3 C.F.R. 1971-1975, amended by Exec. Order No.
11714, 3 C.FJt. 764 1971-1975.
64. Knopf, 509 F.2d at 1367. The court concluded:
We decline to modify our previous holding that the First Amendment is no
bar against an injunction forbidding the disclosure of classillable information
within the guidelines of the Executive Orders when 1 the classified infor
mation was acquired, during the course of his employment, by an employee
of a United States agency or department in which such information is ban
died and 2 its disclosure would violate a solemit agreement made by the
employee at the commencement of his employment. With respect to such
information, by his execution of the secrecy agreement and his entry into the
confidential employment relationship, he effectively relinquished his First
Amendment rights.
U. at 1370.
65. 444 U.5. 507 1980 ther curiam. Frank Snepp, a former agent, published a
book about certain CIA activities in South vietnam without first submitting it for
prepublication review. "The CIA sought a declaration that Snepp had breached the
contract, an injunction requiring Snepp to submit future writings for prepublication
review, and an order imposing a constructive trust for the Government’s benefit on all
profits that Snepp might earn." Id. at 508.
66. Snepp v. United States, 595 F.2d 926, 935-6 4th Cit 1979. The trial court
found Snepp had breached the agreement and imposed a cosfructive trust on the
profits from his unauthorized publication. Snepp v. United States, 456 F- Supp 176,
179-82 El. Va. 1978. On appeal, the Fourth Circuit agreed that Snepp had
breached a valid contract but rejected the constructive trust remedy and instead re
manded for ajury determination of contract damages, including punitives. Snepp, 595
F.2d at 932.
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intelligence service."67

But the Court found the Fourth Circuit’s application of
contract remedies unsuitable to protect this relationship of
"trust" and instead awarded a constructive trust to the CIA.
Nominal damages, if awarded by the jury, would not provide
enough deterrence from future breaches, while punitive damages
would be speculative and unusuaL68 Also, proof of the tortious
conduct necessary to sustain an award of punitive damages
might force the government to disclose some of the very confi
dences that Snepp promised to protect.69 "A constructive trust,
on the other hand, protects both the Government and the former
agent from unwarranted risks. This remedy is the natural and
customary consequence of a breach of trust."7
The precedential force of the Snepp constructive trust rul
ing is less than clear and its applicability to the reporter/source
relationship is questionable. The CIA. cases involve an em
ployee/employer relationship delineated by a very precise and
explicit employment contract. The breadth and force of that
agreement has been fbily fleshed out by many years of dealings
between the agency and its agents.
The reporter/source relationship, by contrast, is often a
temporary partnership, more akin to a one-time joint venture.
The terms of any confidentiality agreement are often vague and
amorphous, and the relationship rarely has a past history that
defines the mutual responsibilities of The agreement.
Therefore, finding a duty of non-disclosure and a waiver of
First Amendment rights in the CIA agreement is well-grounded
in both the explicit terms of the contract and the past dealings of
the parties. However, for a court to imply this duty and waiver
in a vague reporter/source agreement requires a broad interpre
tation based on little course of dealing. Hence, to characterize
the CIA eases as anything more than persuasive authority is to
completely disregard the factual dissimilarities between the two
relationships.
In addition, the policy interests at stake in the CIA cases
are quite different than those in a typical reporter/source case
67. Snepp, 444 U.S. at 509 n.3.
68. Ii at 514.
69. IL

70. Id. at 515.
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such as Cohen. The immediate and substantial harm to national
security resulting from disclosure of classified information gener
ally outweighs mere public interest in knowing about anecdotal
and detailed CIA activities. Much less obvious is the issue of
whether a source’s interest in protection of his reputation is
weightier than the public’s right to know all the pertinent facts
in a subject of great controversy and import. The differing out
come of the interest balancing in these cases fhrther reduces
Snepp’s applicability to the reporter/source relationship.
Commenting on the decision, the Sixth Circuit in a different
context said: "Snepp, however, did not squarely answer the
question whether one may validly contract to be subject to a
prior restraint.
Furthermore, both Snepp and Marchetti,
fairly read, tuned on the presence of compeffing state inter
ests-national security and confidentiality."7’
.

B.

.

Church Employment Contracts and the flrst Amendment

When an. employer dismisses an employee, most states fol
low the trend in employment law and require the employer to
show just cause for the termination based on job performance,
not on personal lifestyle or be1iefs? "However, when the em
ployer is a religious institution protected by the First Amend
ment of the Constitution,73 recent case law has established that
an employee who is dismissed solely on the basis of his or her
lifestyle has little recourse against the employer."14
Although the cases indicate that religious organizations
have a First Amendment right to breath a valid contract, they
do not seem applicable to journalists. The constitutional free
dom of religion is almost absolute compared to the pockmarked
qualified constitutional right of freedom of press. Therefore, to
analogize these cases as compelling courts to grant newsmen a
similar First Amendment right to breach a valid contract seems
to mix apples and oranges.
71. International Union, United Auto., etc. v. Dana Corp., 679 F.2d 634, 649 6th
Cit. 1982 Martin, I., dissenting.
72. Pugh v. Sees Candies, Inc., 116 Cal. App. 3d 311, 171 Cal. Rptr. 917 1981.
73. "Congress shall make no law respecting an establishment of religion or
prohibiting the free exercise thereof
U.S. Const, amend. I.
74. Note, Church Employment and the First Amendment: The Protected Em
ployer and the Vulnerable Employee, 51 Mo. L. Rev, 911 1986 [hereinafter Church
Employment]. See Madsen ‘p. Erwin, 395 Mass. 715, 481 N.E.2d 1160 1985.
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Other Analogous contracts and their First Amendment
Implications

C

In FaIwell v. Penthouse Int’l, Ltd.

the court encountered a

different conflict between a journalist’s First Amendment free
doms and an mdlvidual’s fight to privacy. Reverend Jerry
Faiwell, the well-known fundamentalist televangelist, granted
interviews to freelance journalists Andrew Duncan and Sasthi
Brata. In March 1981, the interviews appeared in Penthouse
magazine, along with Faiwell’s name and picture.76 Claiming lie
had never authorized publication of the interviews in Penthouse,
Faiwell sued the magazine claiming, among other things, "false
light" invasion of privacy, common-law copyright infringement,

and defamation?1 Although the court granted Penthouse’s mo
tion to dismiss all claims, noting that "plaintiff willfully and
freely participated in the interview," 78 it found in dicta that
Faiwell was free to pursue a breach of contract action against
the journalists.79
In Huskey v. National Broadcasting company.,8 a contract
between NBC and prison warden Jerry Williford bound the net
work to abide by federal regulations prohibiting nonconsensual
photography of inmates.8’ The plaintiff prison inmate Arnold
Huskey, was alone in the prison’s "exercise cage" wearing only
gym shorts when the NBC film crew came through the prison.
Without gaining his consent, the cameraman filmed Huskey in
the exercise room and the scenes were available for future
telecast.82

-

75. 521 F. Supp. 1204 W.D. Va. 1981.
Id.. at 1206.

76.
77.
78.
79.

Id
let at 1208.
Id. at 1210.

[l]f plaintiff was harmed because of the fact of appearance, it was as a result
of the violation of the oral conditions set by plaintiff at the time the inter
views were conducted and not because of any inaccuracy in the manner in
which plaintiff was explicitly depicted. If plaintiff should eventually prevail
on a breach of contract theory, the true crux of controversy in the instant
case, the degree of injury caused by the "implications" might be a relevant
element of damages.
Jet at 1209.
80. 632 F. Supp. 1282 ND. III. l98.
81. Id. at 1285.
82.IdL
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Huskey sought damages and an injunction preventing NBC
from airing the footage. He claimed that NBC had breached its
contract with Wilhiford, a contract of which he was an intended
third-party beneficiary, and alleged that the filming invaded his
privacy.83 The court denied the network’s motion to dismiss on
both claims and noted in dicta that "even if NBC did not tor
tiously invade Huskey’s privacy, it clearly did not live up to its
agreement.. Huskey might lose on the tort claim if for exampie a ftller record reveals he was not ‘secluded’ in the exercise
cage yet still prevail on the contractual claim, which is not sub
ject to tort defenses."84
In fact, the court presented an ominous example of a case
that would fit theft hypothesis:
.

.

For example, an Qbvious public figure would not be able to sue for
invasion of privacy where the private facts revealed were in the le
gitimate sphere of public curiosity. Yet if a newspaper had con
tracted with a public figure not to print the information, he or she
would have a valid breach of contract claim.

Furthermore, the court found that when, as in this case, the
damages resulting from the breach were essentially only emo
tional distress and not usual consequential damages, punitive
damages may b allowed.86
Although these cases rejected a First Amendment right to
breach a contract in analogous contexts, they have little prece
dential force in Cohen. The courts’ breach of contract rulings in
both Faiwell and Huskey were dicta. In Faiwell, the court’s pri
mary holding-based on counsel’s prepared arguments and con
sideration of the record-involved FaIwell’s privacy and
defamation claims. Similarly in Huskey, the court did not rule
on the merits of the prisoner’s privacy and contract claims, but
rather on his ability to withstand the network’s motion to dis
miss and go to trial. Thus neither court had engaged in the corn83. Id.

84. Id, at 1292. See also Dodd, Mead Sc Co. v. Lilienthal, 514 F. Supp. 105
S.D.NY. 1981, where the court held that an author did not-have a First Amend
nient right to breach an exclusive publication contract between himself and a pub
lisher because he was dissatisfied with the publisher’s publication and marketing
efforts.
85. Id. at 1292 n.15.
86. Id. at 1293.
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prehensive exploration of the contractual relationship issue
necessary to rule squarely on this point.
Further, Faiwell did not involve a confidentiality agree
ment, and the confidential information in Huskey was never
aired. These vital factual differences distinguish these cases from
the typical source contract claim and seriously undermine their
persuasive authority. The whole basis of a Cohen breach of con
tract claim is a confidentiality agreement, while Faiwell’s claim
was founded on a contract allegedly forbidding the use of his
story in certain publications. The different nature of the con
tracts significantly affects the quality of the interests the court
considers in making its decision.
One could argue that these cases present less compelling
factual situations for a source’s contract claim than does Cohen,
and therefore that the rulings in these cases carry added
strength. In light of his willingness to conduct an on-the-record
interview, the harm to Reverend Falwdll’s reputation from pub
lication in Penthouse arguably is less considerable than the in
jury to Cohen resulting from his exposure. Similarly, the
Huskey court’s willingness to enjoin NBC’s use of the footagea more drastic remedy than awarding post-broadcast breach of

contract damages-suggests that court would have been hospita
ble to Cohen’s claim.
However, these courts’ tangential consideration of the
breach of contract issue and their lack of emphasis on the rele
vant part of the record, together with the cases’ substantial dis
similarity to typical source confidentiality actions make primary

reliance on them as controlling authority questionable.
III.

Tii EMERGING TORT OP BIAcH OF CONP1DENCE

People enter many confidential relationships to redress
grievances or seek help. They tarn to doctors, lawyers, counsel
ors, priests, teachers, bankers, accountants, and others for mat
ters beyond their individual knowledge or capacities. "To foster
candor and cooperation within such relationships," the advisors
"ordinarily hold forth an assurance of secrecy."87 This assur
ance usually comes from customary practice and common tin87. Note, Breach of anfidence: An Emerging Tort,
1427 1982 [hereinafter Breach of Confidence].
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derstanding, though professional codes of ethics28 or statutes89
mandate confidentiality in certain relationships.
Yet the courts are just beginning to develop an adequate
remedy for nonconsensual disclosures in breach of confidence.
"Traditionally, pIaintifl and courts in this country have re
sorted to invasion of privacy, breach of contract, or implied stat
utory causes of action to prevent or compensate for unwanted
disclosures of this kind."90
This section surveys the case law that has developed in this
area, then examines the breach of confidence tort in Bnglish law,
and finally analyzes the applicability of this tort to the reporter/
confidential source relationship.
The Development of the Case Law
A confidential relationship is made up of two key ele
ments-"the assurance of secrecy and the reliance it evokes."91
The source relies on the confidentiality pledge in forming the
relationship and in subsequently revealing what would otherwise
be held back.92 The common-law liability for breach of confl

A.

88. "All that may come to my knowledge in the exercise of my profession or
outside of my profession or in daily commerce with men, which ought not to be spread
abroad, I wilt keep secret and wilt never reveal." Oath of Hippocrates, reprinted in
Dorland’s Illustrated Medical Dictionary 609 26th ed. 1981. See also A.M.A. Prin
ciples of Medical Ethics § 9 1957, reprinted in 4 ENCYCLOPEDTA OF BIoETHICS
1750-51 W. Reich ed. 1978: "A physician may not reveal the confidences entrusted
to him in the course of medical attendance, or the deficiencies he may observe in the
character of patients, unless he is required to do so by law or unless it becomes neces
sexy in order to protect the welfare of the individual or of the community." See
MODEL CODE OF PROFESSIONAL RESPONSIBILITY CANoN 4, EC 4-1, 4-4, 4-6, DR 4401 1980.
89. See, e.g., N.Y. Ethic. Law § 65099 McKimjey Supp. 1981-82 physician’s
professional misconduct includes "[ojominitting unprofessional conduct, as defined"
by regulation.
90. Breach of Confidence, supra note 87, at 1426.
91. Ii at 1428.
92. Id.
A "confidential relationship" should be distinguished from a mere "confi
dence." The essence of a confidential relationship is the relationship, which
is founded on candor and trust. An obligation of secrecy is one of its attrib
utes. A confidence, on the other hand, may arise between complete straitgets. It depends entirely on the circumstances under which a particular
piece of information is disclosed, and the existence and enforceability of an
obligation of secrecy with respect to that information rests in contract or the
law of equity.
Id. at 1428 n.7 emphasis in original,
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deuce is most clearly established in eases involving physicians
and banks. The imposition of liability on photographers will
also be examined.
I. Physician/Patient Relationship
Doe v. Roe93 is a leading example of the cases involving con
fidential patient/physician relationships in which a doctor com
municates to a third party information about the diagnosis or
treatment of a patient. In Doe, a psychiatrist and her psycholo
gist husband published a book of case studies containing "verba
tim disclosures of a fonner patient’s descriptions of her
thoughts, emotions, and intimate fantasies, as well as biographi
cal details."94 The court held this disclosure was an actionable
breach of confidence:
[We] find that a physician, whG enters into an agreement with a
patient to provide medical attention, impliedly covenants to keep in
confidence all disclosures made by the patient concerning the pa
tient’s physical or mental condition as well as all matters discovered
by the physician in the course of examination or treatment.
[T]he contract of private parties to retain in confidence matter
which should be kept in confidence will be enforced by injunction
and compensated in damages.9S

Yet disclosures to much more limited audiences have also
resulted in liability for breach of confidence. In Berry v.
Moench96 for example:
Parents, distraught over their daughter’s plans to marry the plain
tiff, asked their family doctor to investigate the plaintiff’s back
ground. The doctor contacted the defendant, a psychiatrist who
had treated plaintiff seven years earlier. Defendant’s response dis
closed the details of plaintiff’s therapy, which included electric
shock treatment, and advised the daughter to "run."97
The court found that the happiness and well-being of the

daughter were interests sufficient to warrant the disclosure but
remanded the case to determine whether the defendant abused
the protection-of-third-person privilege by communicating to
persons other than the daughter.98
93.
94.
95.
96.
97.
98.

93 Misc. 2d 201, 400 N.Y,S.2d 668 Sup. Ct. 1977.
Id. at 204, 400 N.Y.$,2d at 670.
Id. at 210-11, 400 N.Y.S.2t1 at 674-5.
8 Utah 2d. 191, 331 P.2d 814 1958.
Id. at 195, 331 P.2d at 816.
Id at 198,331 P.2dat $18.
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The Bank/Customer Relationship

Peterson v. Idaho First Nat’! Bank99 involved a breach of
confidence owed by a bank to its depositors and customers. In
this case, the plaintiff’s employer had asked a local bank man
ager for information about any of the company’s employees that
might reflect badly on the company. The manager subsequently
wrote the employer that the plaintiff’s finances were deteriorat
lug and that the bank had returned many of his checks for lack
of funds.’
The Idaho Supreme Court upheld the complaint on a the
ory of breach of the bank’s implied contract with its depositor or
customer not to disclose information concerning the depositor’s
or customer’s account.’1
3.

The Photographer/Model Relationship
Recognition of the confidential relationship between a pho
tographer and his subject came early in the development of
breach of confidence law. In 1894, the court in Corliss v. H W
Walker Co.’2 held it was a breach of contract and violation of
confidence for a photographer to make unauthorized copies of a
customer’s photograph.’3 The court stated:
When a person engages a photographer to take his picture, agreeing
99. 83 Idaho 578, 367 P.2d 284 1961.
100. Id. at 582, 367 P.2d at 286.
101. TeL at 582-89, 367 P.2d at 286-91. The plaintiff was the local manager of a
company that was also a depositor at the defendant bank. The communication was
made to an official of the parent company. It appears from the reported opinion that
the plaintiff no longer worked for the company at the time of the suit, but it does not
indicate whether the bank’s disclosure caused him to lose his job. Id.
101 64 F. 280 C.CD. Mass. 1894.
103. .rdi at 281. The plaintiff sought to enjoin the defendants from using a photo
graph of her late husband in a biographical sketch about him. ,The defendants had
obtained the photograph from a photographer who had taken a picture of the plain
tiff’s late husband. Id. However, the court found that because the plaintiff’s husband
was a public gure who had permitted thousands of pictures of hint to be sold or given
away, he had no standing to bring this claim as, in essence, ha had waived his privacy
rights. Id. at 282. The plaintiff’s husband, George H. Corliss, was a well-known
American inventor of the late 19th century. Id.
A private individual should be protected against the publication of any por
traiture of himself, but where an individual becomes a public character the
case is different. A statesman, author, artist, or inventor, who asks for and
desires public recognition, may be said to have surrendered this right to the
public. When any one obtains a picture or photograph of such a person, and
there is no breach of contract or violation of confidence in the method by
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*to pay so much for the copies which he desires, the transaction as
sumes the form of a contract and it is a breach of contract, as well
as a violation of confidence, for the photographer to make addi
tional copies from the negative.104

The English Formulation of the Breach of Confidence Tort
In enforcing agreements made in confidential relationships,
the English chose not to resort to a confused tangle of legal theo
ries, but rather created the breach of confidence tort as a distinct
basis for relief in the 1849 case Prince Albert v. Strange.’5
The English breach of confidence tort has been applied to
protect such diverse confidential relationships as banker/cus
tomer, ‘6accountant/dient, ‘7husband/wife,’5attorney/dient,’9and Cabinet minister/Cabinet."0 Commentators have
suggested that a major reason for the more comprehensive devel
opment of this tort in English law is because England never de
veloped an expansive body of privacy law and instead relies
heavily on confidence law to protect privacy interests."’ In. the
United States, on the other hand, "[i]t may be that breaches of
confidences of a personal nature were handled by resort to the
new right of privacy, the birth and explosive growth of which
corresponds with the period of dormancy in breach of
confidence."2
.3.

which it was obtained, he has the xight to reproduce it, whether in a newspa
per, magazine, or book.
Id. at282.
104. IS at 281.
105. 41 Eng. Rep. 1171 Ch. 1849. In .Pr!nce Albert, royal etchings had been sur
reptitiously copied by a printer and displayed in a catalog. Although Lord Cottenham
held that the property right in the etchings would permit an injunction to reach the
catalog, he articulated an alternative basis for recovery in breach of confidence:
"[‘flhis case by no means depends solely on the question of property, for a breach of
trust, confidence, or contract, would ofitself entitle the Plaintiff to an injunction?’ .15
at 1178.
106. Tournier v. National Provincial & Union Bank of England, 1 LB. 461 CA.
1924.
107. Weld-BlundelI v. Stephens3 1 LB. 520 C.A. 1919.
108. Argyll v. .Argyll, 1 Cli. 302 1967.
109. Taylor v. Blacklow, 132 Eng. Rep. 401 C.P. 1836.
110. Attorney.General v. Jonathan Cape Ltd., I Q.B. 752 197.
111. Breach of Confidence, .cvpra note 87, at 1455.
112. Id. The common law right of privacy and breath of confidence tort were first
proposed by a landmark law review article in 1 S90. Warren & Brandeis, The Right to
Privacy, 4 Hers’. L. Rev. 193 1890. The right to privacy was first recognized by a
court in 1905. Pavesich v. New England Lire Ins. Co., 122 Ga. 190, 50 S.E. 681905.
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In an influential 1981 report, the British Law Commission
recommended to Parliament that existing equitable principles
and legal rules governing breach of confidence be supplanted by
statute as a tort with a single set of principles applicable to all
kinds of confidences."3 The existing rules would be abolished
except where the obligation of confidentiality arises from a con
tract or the breach constitutes contempt of court."4
The Law Commission proposed:
[a]n obligation of confidence should come into existence where the
recipient of the information has expressly given an undertaking to
the giver of the information to keep confidential that information,
or a description of information within which it falls, or where such
an undertaking is, in the absence of any indication to the contrary
on the part of the recipient, to be inferred from the relationship
between the giver and the recipient or from the latter’s conduct.
Furthermore, an obligation of confidence should arise whether the
undertaking was given before, after or at the time when the infor
mation was acquired."5

The statutory obligation of confidentiality arises only with
respect to information which is not in the public domain or
which is accessible to the public only through a protracted and
expensive search.116
The report recommended a number of defenses to the tort.
A disclosure ordered by a court pursuant to its power would not
be actionable."7 Also, if a person obtained the information, by
independent means either prior to or subsequent to the forma
tion of the relationship, an unauthorized disclosure could not be
prosecuted."8
The most controversial defense carved out by the Commis
sion, however, was for disclosure in the public interest.
113. The Law Cornrnision, Breach of Confidence, Cmnd. 8388 Law Corn. No.
110, at ¶ 6.1-6.2 H. M. Stat. Oft’. 1981 [hereinafter Law Commission Report].
114. Editorial, 1982 3. Bus. L. 7.
115. Law Commission Report, supra note 113, at ¶ 7.22.
116. Id. at ¶1 7.219.20.
We do not think it would be desirable to define this beyond saying that infor
mation is in the public domain whe; having regard to its nature and the
circumstances of its disclosure, it is generally available to the public.
Information should not be treated as being in the public domain where It is
only accessible to the public after a significant contribution oflabouz skill or
money has been made. Id.
117. Id. at 11 7.227iii.
118. TeL at ¶ 7.228i.{iii.
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"ljnformation should only enjoy the protection of the action for
breach of confidence if after balancing the respective public in
terests in confidentiality on the one hand and in disclosure or use
of the information on the other, the infonnation is. found to
merit such protection.""9 Once the defendant satisfies the court
that there is a question of public interest, the onus is on the
plaintiff to prove that the public interest in preserving confidenti
ality outweighs the public interest in disclosure.’20
However, critics have pointed out that the Law Commis
sion definition of a confidential relationship invites unfair appli
cation because it is so broad. By allowing an obligation of
confidence "to be inferred from the relationship between the
giver and the recipient or from the latter’s conduct.," the breach
of confidence tort can be applied to disclosures of information
learned in casual, everyday relationships.’21 Were this standard
applied in the U.S., it could chill First Amendment rights to
speak freely because of the possibility that one might aŁcidently
convey something previously learned in confidence.
A commentator concluded:
Although these devices are awkward, [thi] general-duty approach
for personal confidential information appears to result from the ab
sence of a right-of-privacy action in England]. In its place a substi
tute with general application is needed, a role which breach of
confidence has assumed. There is no similar need in this country
because the right of privacy is well developed; thus a less awkward
119. Id. at ¶ 7.224Q. A similar public-interest exception has been invoked in
some American breach of confidence cases. In Collins v. Howard, 156 F. Snpp. 322
S.D. Ga. 1951, the plaintiff sued a hospital for disclosing the results of an alcohol
content blood test to his railroad company employer, resulting in his termination. The
court stated:
P]ublic policy dictates that persons who operate vehicles on the highways
and railroad engineers must be amenable to reasonable examinations and
tests to determine sobriety. Traffic fatalities are ever increasing, and if the
taking of blood samples to be analyzed for alcohol content will act as a de
terrent to the taking of human lives, then whether an individual’s rights and
privileges are slightly intruded upon becomes secondary to the rights of the

public.
Id. at 325.
120. Law Commission Report, supra note 113, at I] 7.224v.
121. See Breath of Confidence, supra note 87, at 1458. Cf Bryan, The Law Com
mission Report on Breach of Confidence.’ Not in the Public Interest?, 1982 Pub. L. 188,
191 ["The effect of the ftublie interest] clause is that a newspaper will be liable for
breach of confidence only if it knows or ought to have known of the breach of
confidence."].
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and more concrete approach should be adopted.’

The approach proposed by the commentator was that "an
actionable duty of confidentiality should attach to nonpersonal
relations/izps customarily understood to carry an obligation of
confidence."123
3. Application to the Reporter/Confidential Source
Relationship
Breach of confidence law has never been applied to the re
porter/confidential source relationship in the United States or in
England, and several commentators have argued that it should
not be:
The [breach of confidence rule would not cover the facts of a case
like Pb-gil p. Time, Inc,’ which involved a daring body surfer who
agreed to be interviewed by Sports Illustrated but later withdrew his
consent to publication of the information he disclosed during the
interview. Even if the reporter had agreed prior to the interview to
give the surfer such an option, there would be no legal dUty of confi
dentiality because interviews with the press are not customarily
meant to be kept secret. Though it may be wrong and injurious for
a reporter to reveal the identity of a confidential source or to dis
close more than agreed, tortious breach of confidence is not an ap
propriate remedy in such a case. The contrary rule would present a
potential first amendment problem, and the need for a potentially
"chilling" factual determination of exactly what assurances the
125
journalist gave.
Essentially, first amendment considerations here create a pub
lb-right-to-know privilege. The privilege reflects society’s interest
in public knowledge of the lives and careers of important people and
the workings of private corporations, organizations, and institutions
as well as’of political figures and governmental affairs, We do not
want to ensnare potential autobiographers and commentators in a
web of confidential obligations. The loss to society would be too
great. On the other hand, the privilege is much more restrictive
than the broad public-interest exemption to common law invasion
of privacy. 126

The preceding quotations illustrate some of the problems
with applying the breach of confidence tort to the reporter/
source relationship. First, application of the tort would catego
122.
123.
124.
125.
126.

Breach of Confidence, supra note 87, at 1459 footnote omitted.
Id. at 1460 emphasis in odzinal.
527 F.2d 1122 9th Cit. 1975’, cat. denied, 425 U.S. 998 l97.
Breach of Confide,zce, supra note 87, at 1461-62.
Id, at 1468.

Uexaonltne

--

42 Fed. Con’m.

0.2.

302 J,9891990

Number 21 REPORTER PRIVILEGE-SHIELD OR SWOPJ?

303

the the reporter/source relationship as an inherently confiden
tial one in the same vein as a physician/patient, husband/wife,
or banker/customer relationship. The common law of the
breach of confidence tort has been built around the needs of rela
tionships with strikingly different power structures and expecta
tions than those that exist between reporters and theft sources.
It is therefore inappropriate to apply this tort in the newsgather
ing context.
It is a normal expectation that conversations with a doctor,
banker, or spouse wifi be kept confidential. However, most peo
ple talk to newsmen with the precise expectation that theft com
ments will be made public. To claim then that sources enter the
relationship with an expectation of confidentiality is a gross
mischaracterization.
A reporter’s dealings with a source are much more casual
and temporary than those between a husband and wile. This
brevity and indefiniteness of contact between reporter and
source preclude inferring respective responsibilities from past be
havior as is done in the marital, medical, or banking context.
The inequality between the powerM expert adviser and the vul
nerable ignorant client is not present in the reporter/source rela
tionship. The reporter and the source stand on relatively equal
footing, with neither party entering the dealings beholden to the
other. Any ground rules for the relationship are ad hoe and inspecified; the dealings resemble an arms’-length exchange of in
formation rather than a soul-baring consultation resulting in
confidential diagnosis and advice.
Secondly, the spectre of exorbitant punitive damage awards
exerts a much more direct and substantial chilling effect in the
newsgathering context than in the other relationships. Unlike
remedies allowed for a successful breach of contract claim, puni
tive damages in a tort claim are potentially limitless. This dis
cretion becomes more troubling when applied to the vague
reporter/source relationship than to clearly-delineated profes
sional relationships. A jury is more likely to award an appropri
ate measure of damages when it can rely on an historical
foundation of customary expectations and legal precedent.
In addition, the gravity of the chilling effect caused by the
threat of limitless punitive liability is much more significant in
the newsgathering situation. Invoking tort liability against dis
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closures of confidential information by doctors or bankers may
chill their desire to exercise free speech. However, these disclo
sures are generally made for personal economic gain and rarely
involve anything of necessarily broad public interest. Hence, the
weight of their constitutional interest does not warrant ex
traordinary protection.
On the other hand, the rare instance of reporters’ disclosure
of their confidential sources usually involves an important mat
ter of public interest. Applying punitive liability to these disclo
sures could cause reporters to stop dealing with confidential
sources, seriously undermining the paramount constitutional in
terest in uninhibited public debate that is embodied in the First
Amendment.
One commentator summed it up well: "As long as the na
tional security is not jeopardized, it is unthinkable that newspa
pets and other media performing a similar function should be
subject to liability because of knowledge that theft information
was the product of a forbidden ‘leak,’ whether or not in breach
of a contractual or fiduciary obligation."27
IV.

PxoPosa FOR A NEW STANDARD IN BitAcu OF
CoNT1cT ACTIONS BY CONFIDENTIAL SouRcEs

But if’ breach of confidence law is incompatible with the re
porter/confidential source relationship, what standard should a
court apply to a source’s breach of contract claim against the
reporter? In answer, this Comment will first briefly explore the
nature of the source/reporter relationship and then examine the
interests at stake for each party in the dispute. Then, the Com
ment will analyze the utility of using traditional breach of con
tract law to redress a source’s claims. Finally, a modified breach
of contract standard wifi be proposed to deal with a confidential
source’s grievances.
The Nature of the Reporter/Confidential Source
Relationshp
For almost all stories, journalists rely on sources who are
generally willing to go on the record with their comments.

A.

127. Hill, Defamation and Privacy Under the First Amendment, 76 Colum. L. Rev.
1205, 1296 1976.
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When reporters are dealing with controversial information, how
ever, the number of sources willing to talk to them tends to
dwindle, while those ready to be quoted and identified are minimat and sometimes nonexistent. This state of affairs necessitated
the development of confidential relationships between reporters
and their sources.
Professor Blasi conducted an influential empirical study of
this relationship, including the effects of subpoenas and a news
man’s privilege.’28 The study found that reporters rely on confi
dential sources for between 22.2% to 34.4% of their stories.’29
Because the journalist often has to gain the trust of the
source by showing that he is "on the source’s side," it is often
difficult for the newsman to maintain the traditional journalist’s
role of objectivity:
No matter how these problems of role definition are resolved, "con

fidentiality" in these relationships often takes the form of an unspo
ken trust that the reporter will treat the information with care and

will know what to use and what not to use. Frequently there is not
an explicit agreement about what is on and off the record3
In most confidential relationships, even those with rigid
rules, the reporter is not barred from sharing his information
with his editors and fellow reporters. In light of the Janet Cooke
affair, most news organizations now require reporters to reveal
their information to their editors and even sometimes their pub
lishers.’3’ Because the increasing pressure on reporters to di
vulge confidential information is making the confidentiality
pledge less inviolate, some news organizations prepare repotters

for the eventuality of having to disclose theft sources, while
other organizations allow reporters to make the ultimate deci
sions, but encourage them to grant anonymity after very careflul
consideration.
In an effort to educate reporters on the implications of their
agreements with sources, the Wall Street Journal has circulated
a memorandum signed by managing editor Norman Pearistine:
There is a difference between anonymous sources and confidential
sources. An anonymous source is one whose name we’ve agreed to
128.
1971
129.
130,
131.

Blast, The Newsman’s Fr1ilege. An Empirical Study, 70 Mich. L. Rev. 229
[hereinafter Blast].
Id. at 247.
Id. at 243.
Langley & Levine, supra note 6, at 23.
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leave out of the paper but whose identity we may later need to dis
close-in the event of a libel suit, for example-in order to show
that we had good reason for using the information.
A confidential source is one whose name isn’t published and
whose identity we are pledged to keep secret, even if that means
losing a lawsuit or going to jail. Obviously, reporters and editors
need to be especially careful before agreeing to confidentiality, and
especially before publishing material obtained from a confidential
source.’32

Blasi’s conclusions are especially pertinent: 1 good report
ers use confidential sources mainly to assess or corroborate in
formation rather than to gain access to highly sensitive,
newsworthy information; 2 the understanding of confidential
ity between the source and the reporter are often unstated and
imprecise; 3 newsmen regard the protection of the identity of a
source as more important than the contents of the confidential
information; and 4 reporters feel strongly that they, rather
than the courts, should make the ethical decisions balancing the
source’s needs against society’s.’
However, one commentator does not believe court-ordered
disclosure has a substantial chilling effect on future sources:
"My guess is that most confidential sources talk to the press for
their own compelling reasons of conscience or ideology or per
sonai animus-and will continue to do so even if an occasional
case demonstrates that reporters may come under legal pressure
to name their sources."34
B.

.

The Policy Interests of the Reporter and the Confidential
Source

‘When the reporter "burns" a confidential source by print
ing his name and the source brings a breach of contract action,
what are each of the party’s interests?
Journalists contend that civil liability, left to the discretion
of juries under breach of contract law, will have a chilling effect
on the free flow of information in society and thus violate the
First Amendment, It is likely that, if the contract model gains
force, reporters will avoid making promises of confidentiality to
132. Id. at 23.
133. Blasi, supra note 128, at 282.
134. Lewis, A Freftrred Position for Journalism?, 7 Hofstra L. Rev. 595, 617
1979.
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some sources for fear that a jury will later second-guess their
judgments concerning publication of a particular source’s iden
tity and slap them with a hefty judgment. "In the end, giving
sources a breach-of-contract claim against reporters may lead,
not to greater willingness to confide in reporters, but rather to an
atmosphere in which reporters will be extremely reluctant to es
tablish confidential relationsbips."
In. addition, journalists argue that allowing this claim unchains the spectre of court involvement in the First Amend
ment-protected editorial decisions of a news organization.
But if the Constitution has nothing to say concerning a news organi
zation’s editorial choices about the way it deals with sources in its
news columns or on the airs the whole range of source-reporter rela
tionslæps would be subject to unlimited review by judges and juries
whenever the source had a complaint that could be translated into a
]awsuit
The newspapers’ attorneys in Cohen echoed this argument

in their motion for judgment notwithstanding the verdict by
contending that "inventive attorneys" for disgruntled sources
could "play havoc with the news process in ways which have
nothing to do" with the more common libel suits.’31 Their con
stitutional theory is based on the idea that the decision to reveal
a sourc&s identity in a story is an editorial decision, a choice
about the actual content of a story.
However, some media lawyers contend that allowing reporters to
break their promises of confidentiality without being held accounta
ble could, in the long rim, undermine press rights. "If reporters
identi’ sources-even if compelled by a judge or to bolster theft
own credibility-the press runs the risk of hurting its argument that
it needs confidentiality to protect newsgathering," says David
Bodney, a Phoenix media lawyer. Floyd Abrarns cautions, "It’s not
easy to say we can’t reveal a confidential source a one case but can
in another."38
Confidential sources, on. the other hand, respond that this is
a simple contract dispute and journalists, like other citizens,
should not be immune from honoring the contracts they have
made. To shield the journalists from liability would preclude a
confidential source from receiving compensation for the ceo135. Langley & Levine, stipra note 6, at 24.
136. Denniston, supra note 27, at 18.
137. Id. See supra text accompanying notes 32 & 37.
138. Langley & Levine, supra note 6, at 24.
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nomic loss, invasion of pdvac, and damage to reputation that
an unauthorized disclosure would often produce.
Sources will point out that the First Amendment has never
been interpreted to protect news organizations from the results
of unlawful conduct. In fact, journalists have been found liable
for their newsgathering methods under many tort theories, in
cluding invasion of privacy, trespass, fraud, copyright infringe
ment, inducing breach of fiduciary or confidential obligation,
and intentional interference with prospective economic
relations.’39
In Cohen, the only case with a decision on this issue, the
court agreed with the source, ruling that this is not a constitu
tional question, but rather a breach of contract.’4
If prospective confidential sources know that the anonymity
pledges they receive from journalists are unenforceable, they will
be discouraged from confiding theft damaging information to a
journalist, resulting in a reduction in controversial or investiga
five stories. However, as one commentator concluded;
It may simply be more important that the government be kept out
of the business of penalizing the publication of news, including a
source’s identity, than that confidential sources be compensated for
damages suffered as the result of a reporter’s broken promise. Ethi
cal, not legal, considerations should determine whether a journalist,
once having promised confidentiality, should go back on his
word. 141

C.

Applying Traditional Breach of Contract Law to this Issue
Given the important interests weighing on either side of this
issue, do the traditional standards of contract law adequately re
flect these competing interests?
The Cohen court arid most commentators assumed that the
confidentiality agreement between reporters and sources is a
valid contract. The bargaining between the parties results in an.
offer and an acceptance, anU consideration exists because the
newsman is giving up confidentiality, while the source is surren
dering economically valuable news information.
139. See generally Wade, Tire Tort Liability ofInvestigative Reportett, 37 Vand. L.
Rev. 301 1984 providing an overview of the legal issues surrounding tort claims
against investigative reporters.
140. See .supra text accompanying note 28.
141. Langley & Levine, sup.ra note 6, at 24.
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Also, the courts have tended to interpret the Statute of
Frauds very narrowly. Not surprisingly, the Cohen court found
that the one-year provision of the statute
pertains only to those contracts whose performance cannot possibly
be completed within a year.... Because a strict construction of the
statute of frauds would be likely to lead to hardship and injustice,
a well-recognized exception of the one-year provision of the
statute provides that the statute does not apply to a contract which
is performed by one party at the time it is made.142
Traditional contract remedies seem inadequate for this type
of claIm. Remedies for breach of contract are typically limited

to damages that "may reasonably be supposed to have been in
the contemplation of both parties, at the time they made the
contract, as the probable result of the breach of jt?$ 143 Since
neither party here reasonably anticipated disclosure to be neces
san, consequential damages seem inappropriate.
Also, punitive and emotional distress damages are rarely al
lowed in contract cases and are, at best, a speculative and unu
sual remedy.1
A commentator summed up the inapplicability of contract
law:
Ultimately, however, there is a thndamental difference between the
kind of commercial activity that is typically the subject of con
tracts, on the one hand, and the gathering and reporting of news, on
the other-a difference that makes the law of contracts and the
First Amendment strange bedfellows. Enforcement of the law of
contracts depends upon government, in the form of its courts, to
compel one party to a transaction to pay damages to the other when
a contractual obligation has been breached,
In the commercial sphere, this role ofgovernment makes sense.
The parties to a commercial relationship, once a dispute has devpl
oped between them, sorely need and generally want an impartial
arbiter both to identir the scope of their contractual commitments
and to enforce a remedy for their breach..
In the First Amendment context by contrast, there is a signifi
cant price to be paid when the government, even in the form of
courts, is called upon to resolve disputes concerning the publication
of news.
If the source resorts to the courts to enforce the commitment
142. Cohen v. Cowles Media Co., 14 Med L. Rptr. 1460, 1462 C.D. Minn. 1987
emphasis in original.
143. Hadley v. Baxendale, 9 Ex. 341, 354, 156 Eng. Rep. 145, 151 1854.
144. See .cupra text accompanying notes 68-70.
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made by the reporter, he is, at bottom, asking the court to penalize
the reporter for publishing accurate information. If the court
awards damages, it is in effect levying a fine upon the reporter for
publishing the truth.
Under the contract model of the reporter-source relationship,
moreover, public officials-the sources most often promised confi
dentiality-would have the power to call upon the courts to punish
reporters who accurately identifr them as sources of published in
formation In periods of heightened tensions between the govern
ment and the press, public officials would, as a practical matter,
have access to a powerful weapon with which to punish reporters
through litigation.’45

D. Proposal for a Modjfied Breach of Contract Standard
But if neither breach of contract law nor breach of confi
dence law are applicable to confidential sources, have the
sources no legal recourse? Barring a confidential source from
ever having a legal claim seems highly unfair because of the pos
sible scenario of a news organization willfully misleading a
source into transfering his information under a promise of confi
dentiality, while having every intention of revealing his iden
tity.’46 Such egregious conduct and resulting injury should be
addressed by legal remedy. Therefore, this Comment proposes a
modified breach of contract standard which would apply only to
the news organization/confidential source relationship.
INUJALLY, THE PLAINTIFF WOULD HAVE TO PROVE THE
EXISTENCE OP THE CONTRACT BY "CLEAIt AND CONVINCING"
EVIDENCE RATHER THAN THE TRADITIONAL PREPONDERANCE

OF THE avmErqCE. This higher burden is intended to combat
the inherent vagueness and imprecision of confidentiality agree

ments between newsmen and their sources.’47 It will force the
source to show with concrete evidence that an explicit contract
actually existed. It is hoped that this higher burden will discour
age disgruntled sources from bringing frivolous claims based on
misunderstanding of a vague agreement.
Imposing this higher burden of proof is a fairly natural ex
145. Langley & Levine, supra note 6, at 24.
146. A notable example would be if a "whistle-blower"-an individual revealing
corruption in an institution or in government-were to approach a journalist with
information and subsequently be exposed by thejournaflst. The whistle-blower would
unquestionably suffer severe economic, mental, and possibly even physical injury.
147. See supra text accompanying notes 130 & 133.
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tension of the First Amendment. For example, it is well-settled
that a plaintiff in a libel suit must prove all elements of’ the tort
including actual malice in public-figure cases by clear and con
vincing evidence.’42
Discouraging claims based on vague contracts might also be
achieved by a rule, similar to the Statute of Frauds, that the con
fidentiality agreement be in writing. However, in view of the
casual and frequently distrustful relationship between a confi
dential source and a newsman, this requirement would probably
have more of a chilling effect than would a traditional contract
burden of proof.
SECONDLY, A PLAINTIFF, iN ORDER TO RECEIVE ANY
THiNG BEYOND DIRECT CONSEQUENTIAL DAMAGES, WOULD
HAVE TO PROVE BY A PREPONDERANCE OF THE EVIDENCE
THAT THE NEWS ORGANIZATION ACTED WiTH COMMON LAW
MALICE.’4’ This wifi make it more difficult for juries to award
vast sums, unless the source can show that the news organiza
lion acted with culpable recklessness. Since the threat of huge

punitive damage awards deters news organizations from explor
ing controversial areas with great potential for liabifity, this re
quirement will offset that chilling effect. This standard is
intended to be considerably weaker than the constitutional Sulli
van standard of actual malice, which is such a heavy burden’5
that a source may find it impossible to substantiate a legitimate
claim. Additionally, there exists the problematic precedent that
several courts have allowed "public-figure" plaintiffs access to
the reporter’s unpublished notes and the editor’s decision-mak
ing processes under the theory that without such access the
148. New York Times Co. v. Sullivan, 376 U.S. 254, 235-86 1964.
149. See Carrizosa, supra note 50; see supra text accompanying note 54.
In libel and slander, as to privileged communications, "malice" involves an
evil intent or motive arising from spite or III will; personal hatred or ill will;
or culpable recklessness or a willful and wanton disregard of the rights and
interests of the person defamed.... fit consists in intentionally publishing,
without justifiable cause, any written or printed matter which is injurious to
the character of another.
BLACK’S LAW DICHONARY 862 5th ed. 1979.
ISO. Sullivan, 376 U.S. at 219.80.
The constitutional guarantees require, we think, a federal rule that prohibits
a public official from recovering damages for a defamatory falsehood relating
to his official conduct unless he proves that the statement was made with
"actual malice"
that is, with knowledge that it was false or with reclcless
disregard of whether it was false or [not]. Id
-
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plaintiffs would never be able to show actual malice.’51
This MODIFIED BREACH OF CONTRACT ACTION, HOW
EVER, WOULD BE SUBJECT TO AN EXCEPTION FOR DISCLOSURE
IN THE PUBLIC INTEREST SIMILAR TO THE EXCEPTION PRO
POSED BY THE BRITISH LAW COMMISSION.152 The defendant
would bear the burden of presenting to the judge a prima fade
case for public-interest disclosure. The plaintiff would then as
sume the burden of showing by a preponderance of the evidence
that in baiancing the competing interests, the confidential
source’s interest in privacy and reputation outweighs the public’s
interest in disclosure or prevention of a chilling effect.
To determine which way the balance tilts, the court should
examine, inter aiM, the following factors.

1

PUBLIC NEED TO KNOW THE IDENTITY OF THE CON

FIDENTIAL SOURCE. If the public will be significantly misled by

not knowing the source of the information the balance leans to
ward disclosure. However, if the source’s identity will not ap
preciably change the public’s perception of the credibility of the
information, then the source’s interests should prevail. For ex
ample, Newsweek’s revelation of Oliver North as its confidential
source seems clearly in the public interest when North, on na
tional television, accused those confidential sources of seriously
undermining the national security of the United States.153
2 IMPORTANCE OF THE INFORMATION ATTRIBUTED TO
THE CONFIDENTIAL SOURCE. Here again, whether the public’s
right to know the identity of the source overrides the source’s
privacy interests depends on how vital the information is to pub
lic debate, If the information concerns a trivial matter, then the
identity of the source is unimportant to the public. However, if
the information pertains to a controversial issue, then how the
public shapes its discussion of the issue may very well depend on
knowledge of the source.
3 Tim SEVERITY OF THE EARM StJPPERED BY THE CON
FIDENTIAL SOURCE. Measuring the gravity of the source’s inter
151. Miller v. Transamerica Press, 621 F.2d 721, 726-27 5th Cit. 1980, cut. de
nied, 450 U.S. 1041 1991; DeRoburt v. Gannett Co., 507 F. Supp. 880, 886 D. Haw.
1981; Dalitz v. Penthouse Int’l, Ltd., 168 Cal. App.3d 468, 475, 214 Cal. Rptr. 254,
258 1985; Herbert v. Lando, 441 U.S. 153, 169 1979.
152. See supra text accompanying notes 119-20.
153. See supra notes 7-8 and accompanying text.
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est depends largely on the severity of the harm to the source
from the disclosure, If the source is a "whistleblower" who
reveals corruption in an institution or in government, disclosure
will probably subject the source to severe economic, mental, and
perhaps even physical harm. Therefore, the news organization’s
disclosure would be egregious. On. the other hand, a source with
a questionable past is less likely to suffer damage to his "reputa
lion" and thus is less deserving of redress.
4 TuE. SPECIFICITY OP THE DISCLOSURE. How specifi
cally the reference is attributed to the source is important in de
termining the severity of his injury. For example, critics point
out that the newspapers in Cohen could have kept the bargain
with Cohen yet stifi informed the public by simply attributing
the information to a "Whitney supporter.U
5 THE CIRCUMSTANCES SURROUNDING THE FORMA
TION OF THIS CONFIDBNt1ALFY AGREEMENT. A showing of
fraud or deception by either party in the making of the agree
ment would seriously weaken that party’s relative interest under
this balancing approach.

6 THE CLARITY OF THE RELATIONSHIP AND THE
AGREEMENT. Although under this scheme the plaintiff would
have to prove the existence of an agreement by clear and cOn
vincing proof, evidence of the history of the relationship and the
terms of this and past confidentiality agreements would be helpfill in weighing the competing interests. If the parties have a
long history of information exchange and have always used con
fidentiality pledges, then the source’s reliance seems more en
forceable. If, however, the information was transferred and the
agreement bargained for over the phone or through a middle
man, the public’s interest seems stronger.
One exception: news organizations should not be liable if
their disclosure was mandated by court order or was a revelation
to law enforcement authorities to prevent furtherance of a crime
or fraud.
154 Zuckerman, supra note 26, at 61, col. 3. However, the Minneapolis newspa
pers maintain that the Whitney campaign’s unequivocal denial of any relation with
Cohen precluded the vse of a veiled attribution such as a "Whitney ally." Cohen v.
Cowles Media Co, 15 Mcd. L. Rptr 2288 D.C. Mimi. 1988.
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E. Applying this Froposed Standard
Because of the lack of case law on point several hypotheti
cals follow to supplement Cohen in the discussion of the applica
tion of the proposed standard to factual situations.
Hypothetical #1-The police officer source gives informa
Hon concerning corruption in the police department to a journal
ist and then has second thoughts about the appropriateness of
his actions. When the story appears accurately attributing the
information to the source, he sues the journalist, falsely alleging
that the journalist bad promised him confidentiality.
Hypothetical #2-The source gives a long interview to the
journalist about a church’s plans to hold a "Feed the Poor Day."
Midway through a sentence the source casually remarks, "Oh,
by the way, this is all off the record," and continues with the
interview. The journalist, busily taking notes, does not respond
to the remark. The story runs with the source’s name and he
sues, claiming the journalist’s silence constituted acceptance of
the contract terms.
Hypothetical #3-The source, a high-ranking NASA offi
ciaL contacts a journalist and after extensive negotiation the
journalist signs a written contract exchanging the source’s ano
nymity for the information. The source presents an interagency
memorandum stating that the new shuttle 0-rings are poorly
designed and may fail. Upon return to the newspaper, the jour
nalist discovers from several named sources that the source has a
long-standing relationship and is on the payroll of the 0-ring
manufacturer’s key competitor. The story names the source and
uses the attributed information to link bn to the competitor
company.
Cohen-If Dan Cohen’s case were tried under this stan
dard, the outcome would probably be different, yet a trial would
likely be in order. According to the record, Cohen would proba
bly be able to prove by clear and convincing evidence that there
was an explicit agreement. But the record is inadequate to estab
fish whether the newspapers acted with malice, so the jury
award of punitive damages would probably require more exten
sive discovery and proof at trial.
Given the timing and public importance of Cohen’s accusa
don, the newspapers would make out a prima facie case for a
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public-interest exception. In evaluating the factors, it is clear
that Cohen would suffer severe harm from disclosure, that the
agreement was precise, and that the newspaper’s failure to use a
less specific attribution was unnecessary. However, Cohen’s fail
ure to clearly identif himself to the reporters as closely related
to the Whitney campaign, the lack of apparent history of contact
between the parties, and most importantly, the public’s need to
know who was bringing these very important political allega
lions probably tilt the balance in favor of the newspapers.
Hypothetical #1-The modified standard is intended to
deal precisely with the situation of a frivolous or strike suit.
Since the source’s version of the events will be subject to cross
examination, the heavier burden of clear and convincing evi
dence will make it much more difficult for him to establish the
existence of the contract. As most confidentiality agreements
are oral contracts, the heavier burden should be an effective
means to deter fraudulent suits. Even if’ the source can prove a
contract exists, the journalist has a good case for the public pol
icy exception. Although the harni to the officer may be substan
tial, the strong public interest in knowing about police
corruption and the value in knowing that the information comes
from a knowledgeable source, together with the extreme vague
ness of the agreement, indicate that this would be a good candi
date for the exception.
Hypothetical #2-The source stands a much better chance
of proving the existence of a contract as he has evidence from
which contract formation plausibly could be inferred, but this
issue will come down to a jury finding. However, it illustrates
another advantage to having a heavier burden on this element.
Under a preponderance of the evidence standard, this ill-defined
agreement would probably constitute a contract, while under the
modified standard it is questionable. This provides an important
incentive, given the weighty First Amendment considerations in
volved, for the source to sue only when he entered an explicit
and clear agreement.
If the source could prevail on the contract formation issue
in this hypothetical, thejournalist would have a hard time estab
lishing a good case for a public policy exception. Although the
vagueness of the contract gravitates in. the journalist’s favor, the
lack of the public’s need to know the name of the source and the
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subject’s relative unimportance to public debate suggest the ex
ception would not apply.
Hypothetical #4-The existence of a confidentiality con
tract, even under the heavier burden, seems indisputable here.
En addition, the source has a fairly good chance of establishing
the common law malice necessary to recover punitive damages.
The newspaper could have no doubts that anonymity was a con
dition for use of the information and could easily foresee that a
top agency official would suffer great harm if his provision of
this information were publicly exposed.
But the crux of this hypothetical is to enunciate the utility
of the public policy exception. Although the existence of a valid
contract cannot be questioned and the availability of punitive
damages seem appropriate, th@ public’s need to know the source
of the information is great. Without a public policy exception,
the threat of enormous liability would deter the news organiza
tion from identifying the source, and the public, without this vi
tal attribution, would be left to harbor great distrust for the
nation’s space program, which could possibly cripple its chances
for success.
However, it is still not clear that the severity of the subse
quent harm to the source and the unambiguousness of the con
tract would not outweigh the public’s interest under the
balancing approach to the public policy exception. Again, one
should consider whether the name of the source shduld have
been revealed or if the newspaper could have achieved its goals
by identifying the source as an employee of the competitor.
CONCLUSION

For years, the press has fought to establish an absolute con
stitutional right to keep confidential sources secret. Now amidst
a trend towards disclosure by newsmen of their confidential
sources, there is a new cause being met with skepticism by
courts: a constitutional right to decide whether to reveal a
source despite a promise not to do so.
In other contractual relationships that implicate the First
Amendment, the courts have both accepted and rejected this
claim. But the reasoning and results in these cases are not appli
cable to the particiilarities of the news organization/confidential
source relationship.
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The common law, both in the United States and to a greater
extent in England, has developed an analogous body of."breach
of confidence" law. This emerging tort has never been applied to
the reporter/source relationship and most commentators dis
courage such an application.
Only a lone Minnesota trial court, in a recent case, has
handed down a verdict in a situation where a confidential source,
burned by a news organization, brought a breach of confidential
ity contract action against that organization. However, the
court’s application of traditional contract law without considera
tion of the First Amendment interests seems an unsatisfactory
method to balance the competing principles involved.
Therefore, this Comment proposes that a confidential
source bringing a breach of contract action against a news or
ganization for revealing his identity should satisr a modified
breach of contract standard. Under this proposal, the sources
would have to prove the existence of an explicit and precisely
delineated confidentiality agreement by clear and convincing evi
dence, instead of the traditional preponderance of the evidence.
If the source wants to receive punitive damages or damages for
emotional distress, he would have to show by a preponderance
of the evidence that the newspapers acted with malice.
This modified contract action, however, would be subject to
an exception for disclosure in the public interest. The defendant
would bear the burden of presenting a prima facie case of a pub
lic-interest exception, at which point the plaintiff would assume
the burden of showing by a prepoxjfieran.ce of the evidence that
the source’s rights to privacy and reputation outweigh the pub
lic’s right to know and to prevent any chilling effect in the free
flow of information.
In balancing the competing interests involved in this excep
tion, the court should examine, inter al/a: 1 the public’s need to
know the source’s identity; 2 the importance of the attributed
information to public debate; 3 the severity of the harm suf
fered by the source; 4 the specificity of the disclosure; 5 the
circumstances surrounding the formation of the contract; and
6 the history and clarity of the relationship and the agreement.
Applying this modified standard to these situations would
allow a legitimate source with precise agreement who is seriously
injured by the egregious revelation of his identity by a news or
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ganization to receive full legal redress of his grievances. But the
proposal’s heightened standards and public policy exception
would allow news organizations the flexibility to reveal the iden
tities of their confidential sources when it is crucial that the pub
lic know this information or when the organization has been
defrauded or misled by the source. At least as important, this
modified standard will better protect the press and the public
from the chilling effect that could result from the threat of enor
mous liability under a traditional breach of contract standard.

Jens Koepke is an associate at Greines, Martin, Stein & Richland LLP.
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